
Dutch Supreme Court allows VAT exemption for 'asset management services' fulfilling ‘collective
investment’ criteria

Date : December 22 2020

Supreme Court of Netherlands rules that VAT exemption for management of Special Investment Funds (SIFs)
can also apply to asset management services when the money of investors is deposited into a central
investor bank account; Upholding the decision of Amsterdam Court of Appeal holding that service provided
by the taxpayer company is exempt from turnover tax, Dutch SC finds that (i) the Court of Appeal rightly
assumed that it is sufficient that the manager of a fund, (even if it is not him but another person who invests
the collected funds collectively on behalf of this manager,) is subject to national special government
supervision and (ii) the fact that Foundation (which maintains a Central Account with Theodoor Gilissen
Bankiers) holds the investments for the account and risk of the purchasers of the Product is not inconsistent
with the Court of Appeal's opinion that assets have been collected here for collective investment; The
Supreme Court observes in affirmative while answering the question whether the assets of several
beneficiaries are pooled, by relying on conditions set by Court of Justice of the European Union (CJEU) in its
judgments in Deutsche Bank, Wheels and ATP; ; SC qualifies assets held in the central investor bank
accounts as SIFs which meet the essential characteristics of a collective investment fund as “assets pooled
and invested” is comparable to an “undertaking for collective investment in transferable securities” (UCITS);
Further, notes that the fact that the asset manager himself does not invest those funds but has had them
invested collectively by another natural or legal person on his behalf, does not affect the existence of
sufficient agreements; With regard to the requirement of specific state supervision, rejects plea that the fund
manager did not have a licence for collective asset management and hence fund is not a UCITS, accordingly,
states that funds fulfils ‘specific state supervision’ condition because the taxpayer was obliged to have a
license and was under supervision of Netherlands Authority for Financial Markets; Therefore, declares the
appeal as “unfounded” & orders State Secretary of Finance to pay the costs of the taxpayer for the appeal for
professional legal aid. 

The State Secretary of Finance vs. [X] BV, CS in [Z]

The judgment was delivered by Vice-President ME van Hilten as Chairman.

Click here to read/download Dutch Supreme Court judgment dated December 04, 2020. 

The main question herein was whether the VAT exemption for collective asset management can also apply to
individual asset management whereby investments are pooled on the basis of investment profiles.

The present appeal had been filed against the decision of Amsterdam Court of Appeal holding that that the
service provided by the BV (interested party) is exempt from turnover tax.

The company BV (interested party) has permits from the Netherlands Authority for the Financial Markets (the
AFM) to provide investment services and to perform investment activities in the Netherlands, all this as
referred to in the Turnover Tax Act 1968 on the financial supervision. The BV offers an investment product
which offers individual investors the opportunity to have capital invested according to one or more of five
fixed investment profiles drawn up by the BV that differ in (among other things) the financial risk and the
expected return in the long term. Each profile is linked to a corresponding model portfolio with a percentage
distribution over various financial instruments. Those wishing to invest capital using the Product cannot
impose any quantitative or qualitative restrictions on the financial instruments in which investment is made
according to the BV's direction. They can therefore only, in consultation with the BV, opt for one or more
investment profiles.

In order to be able to offer the Product in accordance with the regulations, the BV has set-up a Foundation
which maintains a Central Account with Theodoor Gilissen Bankiers. The funds to be invested from buyers of
the Product according to the investment profiles are deposited into this account. The Foundation administers
the funds deposited in the Central Account, uses funds in accordance with instructions from the BV to
acquire financial instruments, exercises the rights attached to the financial instruments, and collects and
allocates the distributions that appear on these instruments to the aforementioned buyers of the Product.

Anyone who wishes to use the Product concludes an agreement with the BV and the Foundation for this
purpose. He then deposits funds into the Central Account. These funds are invested by the Foundation in
accordance with the investment profile that he has chosen together with the BV. In return, this customer will
receive a claim against the Foundation in the amount of his deposit. He is allocated a so-called investment
giro account which shows his claim against the Foundation.

The funds of all purchasers of the Product are deposited into the Central Account. The Foundation then
invests the collected funds, according to the chosen investment profile, in financial instruments.
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The BV will charge the purchasers of the Product a fee for all services it provides and the costs it incurs for
the management of the invested capital. The interested party had not paid any sales tax on these fees for
the current period (October 1, 2012 to October 31, 2012).

The interested party takes the position that the service that the BV provides to the buyers of the Product
should be regarded as the management of an investment fund exempt from turnover tax.

The SC perusing concluded the following:

· Pursuant to Article 11, paragraph 1, the Turnover Tax Act, the management of assets collected by
investment funds and investment companies for collective investment is exempt from turnover tax. With
this provision, the legislator has implemented Article 135 (1), the VAT Directive 2006, which exempts
“the management of special investment funds as defined by the Member States”

· Purpose of exemption is to facilitate investing in securities through collective investment schemes for
investors by excluding VAT charges and thus ensuring that the common VAT system is tax neutral as
regards the choice between investing directly in securities and investing through mutual investment
funds. Undertaking for collective investment in transferable securities (UCITS) can in any case be
regarded as special investment funds (SIFs) within the meaning of Article 135 of the 2006 VAT Directive.
Funds which are not UCITS but have the same characteristics as these institutions and therefore carry
out the same actions or at least are comparable to them in such a way that they compete with these
institutions should also be regarded as special investment funds. In all cases, Article 135 of the 2006 VAT
Directive only applies to investment funds that are subject to special government supervision.(relied on
CJEU 9 December 2015, X, C-595/13, ECLI: EU: C: 2015: 801)

· Notes that the manner in which assets are collected in the Central Account and the financial
instruments are held by the Foundation complies with the essential features of a mutual fund, is not
erroneous in law.

· The fact that a natural or legal person who provides management services with regard to the funds
raised and collected by him, does not invest those funds himself but has them invested collectively by
another natural or legal person on his behalf, does not affect the existence of sufficient agreements.

· The contractual conditions of the Product reveal that the individual contributors of money, after deposit
in the Central Account, they no longer have access to them as if they were the owners of those funds, as
the Product does not provide for them to have control over the purchase and sale of financial
instruments.

· The Supreme Court ruled that assets held in the central investor bank accounts meet the essential
characteristics of a collective investment fund. In its judgment, the Supreme Court did not follow the
Opinion of Advocate General (“AG”) Ettema and approves of the rulings of the Amsterdam and Arnhem-
Leeuwarden Courts of Appeal.

· A right of participation is to be considered to be in line with the claim against the Foundation obtained
by a customer of the Product through the investment giro account, which represents a proportional part.
of the assets pooled on the basis of one particular investment profile ('sub-fund'), of which the funds it
invests form part. The Product does not provide for them to have control over the buying and selling of
financial instruments.

· Rejected plea that a fund is not a UCITS. Noted that the Wft contains rules for (legal) persons who are
active in financial markets with actions described in Section 1: 1 of that Act. These rules are partly aimed
at the protection of consumers and companies who entrust their money to these (legal) persons. The Wft
regulates the supervision of virtually the entire financial sector in the Netherlands, which includes both
UCITS and investment funds such as those managed by the BV. Thus, the requirement of subject to
special government supervision has been met.

· The plea that Court's finding that the Foundation as a common investment fund is subject to special
government supervision is contrary to law. The Court of Appeal rightly assumed that it is sufficient that
the manager of a fund, even if he invests the collected funds collectively for the benefit of this manager,
is sufficient. government supervision.

· Rejected the argument that the Court has failed to provide any insight into its reasoning which
apparently should justify the conclusion that the contractual provisions here do not correspond to
economic reality. Contrary to the plea, the Court of Appeal did not base its judgments on an economic
reality that deviates from the contractual provisions. The fact that the Foundation holds the investments
for the account and risk of the purchasers of the Product is not inconsistent with the Court of Appeal's
opinion that assets have been collected here for collective investment.
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Thereby, the Supreme Court declared the appeal as unfounded and ordered the State Secretary of Finance to
pay the costs of the interested party for the appeal in cassation. 
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